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United States Court of Appeals for the 
District of Columbia 


1 Board of Tax Appeals for tlie District of 

Columbia 

Docket No. 22 

Harry Paxitz and William D. Katzex, trading as 
Harry Paxitz & Company, Petitioners, 

v. 

District of Columbia, Respondent. 

Certificate 

I, Phyllis R. Liberti, Clerk of the Board of Tax Appeals 

for the District of Columbia do hercbv certify that the fore- 

•> *> 

going pages 1 to 19, inclusive, contain and are a true copy 
of the transcript of record, papers, and proceedings on file 
and of record in my office as called for by the Designation 
of Record in the appeal as above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the Board of Tax Appeals for the District of 
Columbia this 22d day of July, 1940. 

PHYLLIS R. LIBERTI, 

(Seal) Clerk, Board of Tax Appeals, D. C. 

2 Opinion 26B Received and filed May 21 1940 

Board of Tax Appeals for the District 
of Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 22 

Harry Paxitz and William D. Katzex, trading as 
Harry Paxitz & Co., Petitioners, 
v. 

District of Columbia, Respondent. 

Findings of Fact and Opinion in Further Proceedings in 
Accordance with the Mandate of the United States 
Court of Appeals for the District of Columbia 
The Assessor of the District of Columbia assessed the 
petitioners and the petitioners paid to the District of Co- 
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lumbia the sum of $703.56 as a business privilege tax and 
penalty for the fiscal year ending June 30,1938, under Title 
VI of the District of Columbia Revenue Act of 1937. The 
petitioners now claim that such tax should be reduced and 
refund made accordingly for such portion of the gross re¬ 
ceipts upon which the tax was based as representing busi¬ 
ness' activities without the District of Columbia. When 
this proceeding first came before the Board it was dis¬ 
missed for want of jurisdiction. Upon appeal to the United 
States Court of Appeals for the District of Columbia the 
decision of the Board was reversed and the cause remanded 
for further proceedings not inconsistent with the opinion 
of the Court. 

Findings of Fact 

By reference, the Findings of Fact originally made by 
the Board upon the hearing on the petition are incorpo¬ 
rated in these supplemental findings of fact. In addition 
to the aforegoing the Board makes the following findings 
of fact: 

In relation to the merchandise sold to customers in the 
District of Columbia by the petitioners, from which sale 
the gross receipts upon which the tax here involved was 
measured, the expense of such merchandise was in amount 
equal to eight and one-tenth per cent (81/10%) of the 
gross receipts of $172,761.79, and the cost of manu- 
3 facturing such merchandise (not including any por¬ 
tion of the cost of materials used in manufacturing) 
was thirty seven and four-tenths (37 4/10%) per cent of 
such gross receipts. 

A fair and adequate method of apportionment of the 
gross receipts derived by the petitioners from sales to cus¬ 
tomers in the District of Columbia would be as follows: (a) 
The selling expense should be allocated to the District of 
Columbia; (b) The manufacturing cost should be allo¬ 
cated to Maryland; and (c) one-half of the difference be¬ 
tween the selling and manufacturing costs and the gross 
receipts should be allocated to the District of Columbia 
and the remaining one-half to the State of Maryland. 
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Opinion 

The petitioners concede that under the decision of the 
United States Court of Appeals for the District of Colum¬ 
bia in Xeild and Sauerhauff v. District of Columbia,- 

App. D. C.-, 110 F. (2d) 246, 68 W. L. R. 242; General 

Electric Company v. District of Columbia,-App. D. C. 

-, 110 F (2d) 261, 68 W. L. R. 249; General Electric 

Supply Co. v. District of Columbia,-App. D. C.-, 

110 F (2d) 262, 68 W. L. R, 250; Colgate Palmolive Peet 

Company v. District of Columbia,-App. D. C.-, 110 

F. (2d) 264, 68 W. L. R. 251; and Butler Brother v. District 

of Columbia,-App. D. C.-, 110 F (2d) 266, 68 W. 

L. R. 301, a business privilege tax imposed by the District 
of Columbia upon gross receipts from transactions in com¬ 
merce between the several states and the District of Co¬ 
lumbia, such as the tax here imposed, is valid; and that 
Congress when sitting as a local legislature for the Dis¬ 
trict of Columbia is not inhibited from imposing a tax 
burdening interstate commerce as are the legislatures of 
the several states. The petitioners, however, contend that 
the gross receipts, upon which the tax here involved was 
measured, should be apportioned between the District of 
Columbia and the State of Maryland, since the business, 
out of which such receipts grew, is unitary and some of its 
activities are in the District of Columbia and some in the 
State of Maryland. 

On the other hand the District of Columbia contends 
that a fair interpretation of the decisions of the Court of 
Appeals affecting the business privilege tax does not per¬ 
mit an?/ apportionment from sales to the petitioners’ cus¬ 
tomers within the District of Columbia is valid and that 
there is no occasion for the allowance of a refund in this 
proceeding. 

4 The question, therefore, before the Board at this 

time is whether or not apportionment is permissible. 
In its supplemental findings of fact the Board has found 
what is a fair method of apportionment and has found 
•what are the manufacturing and selling costs, so that, if the 
petitioners are entitled to an apportionment of the gross 
receipts, the record is complete enough to compute the 
proper apportionment. 
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The petitioners rely first upon the decision of the Board 
in Consolidated Expanded Metals Companies v. District 
of Columbia, D. C. B. T. A. Docket No. 2, 67 W. L. R. 149, 
which has been considered, in so far as the business priv¬ 
ilege tax is concerned, as the key case before the Board. 
In that case the Board held that, under the interpretation 
of the decision of the United States Supreme Court in sev¬ 
eral then recent cases, gross receipts must be apportioned 
in relation to the localities in which were done the activ¬ 
ities of business producing the gross receipts. The peti¬ 
tioners also rely upon the decision of the Court of Appeals 
affirming the decision of this Board in Butler Brothers v. 
District of Columbia, supra, in which the Board, following 
its decision in the Consolidated Expanded Metals Com¬ 
panies case, supra, ordered an apportionment of the gross 
receipts of the petitioners. The petitioners in the pres¬ 
ent proceeding argue that, by affirming the decision of the 
Board, the Court of Appeals approved the apportionment 
of gross receipts made in the Butler Brothers case, supra. 

On the other side, the District relies upon the opinion of 
the Court of Appeals in Neild and Sauerhoff v. District of 
Columbia, supra. There the business of the taxpayer was 
unitary and, notwithstanding the concession in the brief of 
the District and the argument before the Court of Appeals 
that an apportionment was proper, the Court of Appeals 
ignored the question of apportionment and held that the 
tax measured upon the entire gross receipts of the tax¬ 
payer was valid. The District also points to the opinions 
of the Court of Appeals in General Electric Company v. 
District of Columbia, supra; General Electric Supply Co. 
v. District of Columbia, supra, and Colgate Palmolive Peet 
Company v. District of Columbia, supra, where the court 
held a tax measured upon the entire gross receipts of the 
taxpayer, under circumstances identical with those of the 
business of the petitioners in this proceeding, was 
valid. 

5 i The District, moreover, contends that the dcision 
i of the Court of Appeals in the Butler Brothers case, 
supra, is not decisive in this proceeding, because there the 
District was not the appellant, nor did it file a cross appeal 
or complain of the apportionment, and that the question of 
apportionment was not before the Court of Appeals. 
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The solution of the question here presented is not free 
from difficulty. Title VI of the District of Columbia Reve¬ 
nue Act of 1937, which imposed a business privilege tax for 
the fiscal year ending June 30, 1938, contains no provision 
for apportionment of gross receipts. It imposed a tax upon 
any business or business activities within the District of 
Columbia. The first case that came before the Board of 
Tax Appeals for the District of Columbia, involving the 
question of apportionment, was Consolidated Expanded 
Metals Companies v. District of Columbia, supra. There 
this Board held, in the light of then recent decisions of the 
United States Supreme Court, that to sustain the tax con¬ 
stitutionally apportionment must be made. The Neild and 
Sauerhoff case, supra, arose in the Municipal Court and 
apportionment was not suggested when the case was pre¬ 
sented to the Municipal Court and was not considered by 
the judge of that Court who decided it. Inasmuch as the 
Board dismissed the petition for want of jurisdiction in 
General Electric Company v. District of Columbia, supra, 
General Electric Supply Company, v. District of Columbia, 
supra, and Colgate Palmolive Peet Company v. District of 
Columbia, supra, the Board never reached the point in those 
cases where it was necessary to decide the question of ap¬ 
portionment. 

The opinions of the Court of Appeals in the four cases 
just mentioned, as stated above, held that the business priv¬ 
ilege tax in those cases "were valid. All of them were mea¬ 
sured upon gross receipts growing out of unitary business 
without any apportionment. The Board does not believe 
that the Court of Appeals would have sustained the taxes 
in those cases if the Court was of the opinion that appor¬ 
tionment was necessary. The only conclusion to which the 
Board can come is that its former ruling, notably in Con¬ 
solidated Expanded Metals Companies case, supra, was in¬ 
correct, although the affirmance of the Board’s dc- 
6 cision in the Butler Brothers case, supra, in which 
apportionment was made does give the Board some 
concern in its present conclusion. 

The petitioners raise the question of due process. With 
a great deal of merit they argue that under the Fifth 
Amendment, even if Congress has the power to impose a tax 
burdening interstate commerce, they have not the power to 
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tax that which has not the slightest locale within the Dis¬ 
trict of Columbia. Indeed, this was the basis of the ruling 
of the Board in Consolidated Expanded Metals Companies 
v. District of Columbia supra, that gross receipts upon 
which the business privilege tax was computed must be ap¬ 
portioned. However, as observed above, the Board believes 
that its ruling concerning apportionment has been impliedly 
repudiated by the decisions of the Court of Appeals in the 
cases cited herein, with the exception of course of the But¬ 
ler Brothers case. The District counters the petitioners ’ 
argument in this respect by the observation that, after all, 
the business privilege tax is an excise tax and it is measured 
by the gross receipts from the entire activities of a unitary 
business and is not imposed on such activities and hence is 
not invalid. 

The petitioners seek to draw" a distinction between the 
present proceeding and the Neild and Sauerhoff case, supra, 
in the fact that the principal office and what might be said 
to be the “heart” of the business in that case was in the 
District of Columbia, while the principal office of the peti¬ 
tioners herein is in Baltimore, Maryland. What force such 
contention has is dissipated by the fact that in General 
Electric Company v. District of Columbia, supra; General 
Electric Supply Company v. District of Columbia, supra; 
and Colgate Palmolive Peet Company, v. District of Colum¬ 
bia, supra, where the entire taxes were held valid, the tax¬ 
payers’ principal offices were without the District of Col¬ 
umbia. 

After considering the matter here presented in all of its 
aspects, the Board is inclined to the view that, under the 
decisions of the Court of Appeals in the cases herein cited, 
apportionment of the gross receipts of the petitioners in 
this proceeding and a corresponding reduction of the tax is 
not permissible. The Board, therefore, must hold that the 
entire tax is valid. 

Decision will be entered for the respondent. 

JO. V. MORGAN 

Member Sole 
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7 Received and Filed May 21 1940 Board of Tax Ap¬ 

peals for the District of Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 22 

Harry Panitz and William D. Katzen, Trading as Harry 

Panitz & Co., Petitioners, 
v. 

District of Columbia, Respondent. 

Decision on the Mandate of the United States Court of 
Appeals for the District of Columbia 
This proceeding came on to be heard again in compliance 
with the Mandate of the United States Court of Appeals 
for the District of Columbia and upon consideration of the 
evidence adduced at said hearing and of the evidence here¬ 
tofore adduced, it is bv the Board this 21st dav of Mav, 
1940 

Adjudged and Determined That no sum as a business 
privilege tax for the fiscal year ending June 30, 1938, has 
been erroneously collected by the respondent from the peti¬ 
tioners and that the petitioners are not entitled to any re¬ 
fund thereof. 

s) JO. V. MORGAN 

Member Sole 

8 Received and Filed Jun 13 1940 Board of Tax Ap¬ 

peals for the District of Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 22 

Harry Panitz and William D. Katzen, co-partners, trad¬ 
ing as Harry Panitz & Company, Petitioners , 

vs. 

District of Columbia, Respondent. 

Petition of Taxpayers for Review by the United States 
Court of Appeals for the District of Columbia of the 
Decision by the Board of Tax Appeals for the District 
of Columbia on the Mandate of Said Court of Appeals 
The taxpayers, the petitioners in this cause, by Fred W. 
Weitzel, Norman J. Morrisson and Morris Rosenberg, coun- 
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sel, hereby file their petition for a review by the United 
States Court of Appeals for the District of Columbia of 
the decision of the Board of Tax Appeals for the District 
of Columbia rendered on May 21, 1940, on the mandate of 
said Court of Appeals, under which this cause was re¬ 
manded to the Board for further proceedings on the merits. 
Following the rehearing on the merits the Board deter¬ 
mined by its decision that the taxpayers are not entitled to 
a refund of any part of the taxes and penalties paid by 
them to the Collector of Taxes for the District of Columbia 
as a business privilege tax for the fiscal year ending June 
30,1938, on the ground that no part of said taxes and pen¬ 
alties had been erroneously collected. 

I 

The petitioners are citizens of the United States with 
their place of business and residence in the City of Balti¬ 
more, State of Maryland. 

II 

(a) The controversy involves the question of whether the 
entire gross receipts of the petitioners, who are non-resi¬ 
dent manufacturers, were properly taxable under 

9 Title VI of the District of Columbia Revenue Act of 
1937, as approved August 17, 1937, for the privilege 
of engaging in commercial activity in the District of Colum¬ 
bia for the fiscal year 1937-38 even though most of such 
gross receipts were derived from activity carried on out¬ 
side of the District of Columbia. 

(b) The petitioners have their place of business and res¬ 
idence in Baltimore, Maryland, where they are engaged in 
manufacturing and selling men’s clothing at wholesale. 
They have no place of business, telephone listing or resi¬ 
dent agent in the District. Their only activity there is 
sending into the District from time to time a salesman who 
solicits orders which are sent to Baltimore for acceptance 
or rejection. If an order is accepted the merchandise is 
shipped into the District by common carrier and all remit¬ 
tances are made through the mails. The entire gross re¬ 
ceipts of the petitioners from their customers in the Dis¬ 
trict for the calendar year 1936 were $172,761.79. The cost 
of selling such merchandise in the District was 8-1/10% of 
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such gross receipts and the cost of manufacturing such 
merchandise (not including any portion of the cost of ma¬ 
terials used in manufacturing) was 37-4/10% of such re¬ 
ceipts. The petitioners claim that they are entitled to a 
refund of the sum imposed as a tax upon that portion of 
their gross receipts which was not derived from engaging 
in commercial activitv in the District. 

V 

(c) The petitioners paid the tax and a penalty on the 
entire gross receipts, less the statutory exemption of $2,000, 
to the Collector of Taxes for the District of Columbia under 
protest in writing and appealed from the assessment to the 
Board of Tax Appeals. 

Ill 

The petitioners being aggrieved by the conclusions 
10 of law contained in the opinion of the Board of Tax 
Appeals, and bv its decision entered in pursuance 
thereto, desire to obtain a review thereof by the United 
States Court of Appeals for the District of Columbia, pur¬ 
suant to the provisions of Section 4 of Title IX of the Dis¬ 
trict of Columbia Revenue Act of 1937 (D. C. Code Supp. V, 
Title 20, Section 975) and Rule 30 of said Court of Appeals. 

FRED W. WEITZEL 

NORMAN J. MORRISSON 
Union Trust Building, 
Washington, D. C. 

MORRIS ROSENBERG 
Union Trust Building, 
Baltimore, Md. 

Counsel for Petitioners 

District of Columbia, ss: 

Fred W. Weitzel, being duly sworn, says that he is coun¬ 
sel of record in the above cause; that as such counsel he 
is authorized to verify the foregoing petition for review; 
that he has read the said petition and is familiar with the 
statements contained therein; and that the statements made 
are true to the best of his knowledge, information and be¬ 
lief. 


FRED W. WEITZEL 
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Subscribed and sworn to before me this 12th day of June, 
1940. 

S/ MARGARET J. BROWN 

Notary Public, D. C. 

(Seal) My commission expires Feb. 1, 1945 

11 Endorsed: Received and Filed May 14,1940. Board 
of Tax Appeals for the District of Columbia. 

Before the Board of Tax Appeals for the 
District of Columbia. 

Docket No. 22. 


Harry Paxitz and William D. Katz ex. co-partners, trading 
i as Harry Paxitz & Compaxy, Petitioners, 

vs. 

' District of Columbia, Respondent. 

Affidavit and Stipulation. 

State of Marylaxd, 

City of Baltimore, ss: 

I Hereby Certify that on this 10th dav of May, 1940, be- 
fore me, the subscriber, a Notary Public of the State of 
Maryland, in and for Baltimore City aforesaid, personally 
appeared William D. Katzen, a member of the co-partner¬ 
ship consisting of Harry Panitz and William D. Katzen, 
trading as Harry Panitz & Company, and made oath in due 
form of law: 

(1) That the partnership’s selling cost was eight and 
one-tenth per cent (8 1/10%) of the gross receipts of $172,- 
761.79, received from its customers in the District of Co¬ 
lumbia and set forth in its 1937-38 business privilege tax 
return. 

(2) That the partnership’s manufacturing cost (not in¬ 
cluding any portion of the cost of materials used in manu¬ 
facturing) was thirty-seven and four-tenths percent 
(37 4/10%) of such receipts. 

(s) WILLIAM D. KATZEN. 

Subscribed and sworn to, before me, this 10th day of 
May, 1940. 

(s) HATTIE V. ALFORD, 
Notary Public. 
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It is stipulated and agreed by and between counsel for 
the petitioners and counsel for the respondent that William 
D. Katzen, if produced as a witness on behalf of the peti¬ 
tioners would testify as set forth in the above affi- 

12 davit and that the statements in said affidavit shall 
be recorded as evidence in the above-entitled case, 

so far as the same shall be relevant and applicable to the 
issues in said case, to the same extent as if the testimony of 
the above named witness had been taken by deposition or 
under oath before the said Board of Tax Appeals. 

Counsel for the respondent does not concede that such 
evidence has any materiality to the issues involved in this 
proceeding. 

(s) NORMAN J. MORRISSON 
(s) MORRIS ROSENBERG 
Counsel for Petitioners 

(s) GLENN SIMMON 

Asst. Corporation Counsel of 
the District of Columbia, Coun¬ 
sel for the Respondent. 

13 Endorsed: Received and Filed Jun 8, 1940. Board 
of Tax Appeals for the District of Columbia. 

Board of Tax Appeals for the District of Columbia 

Docket No. 22. 

Harry Panitz and William D. Katzen, co-partners, trading 
as Harry Panitz & Company, Petitioners, 

vs. 

District of Columbia, Respondent. 

Stipulation 

It is stipulated and agreed by and between counsel for 
the petitioners and counsel for the respondent that pur¬ 
suant to the decision of the Board of Tax Appeals in the 
case of Consolidated Expanded Metals Companies v. D. C., 
D. C. B. T. A. Docket No. 2, 67 W. L. R. 149, a refund was 

allowed in the case of Butler Brothers v. D. C.,-App. 

D. C.-, 110 F. (2d) 266, and in other similar cases, but 

no such refunds were allowed after January 15, 1940, the 
date on which the United States Circuit Court of Appeals 
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for the District of Columbia decided the cases of Neild & 
Sauerhoff v. D. C., 110 F. (2d) 246, General Electric Co. v. 
D. C., 110 F. (2d) 261, General Electric Supply Co. v. D. C., 
110 F. (2d) 262 and Colgate-Palmolive Peet Co. v. D. C., 
110 F. (2d) 264. 

(s) FRED. \V. WEITZEL 
(s) NORMAN J. MORRISSON 
(s) MORRIS ROSENBERG 
1 Counsel for Petitioners 

i (s) GLENN SIMMON 

Asst. Corporation Counsel of 
the District of Columbia , Coun¬ 
sel for the Respondent. 

14 Endorsed: Received and Filed Jun 13 1940 Board 
of Tax Appeals for the District of Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 22. 

Harry Paxitz and William D. Katzen, co-partners, trading 
as Harry Paxitz & Company, Petitioners , 


vs. 

District of Columbia. Respondent. 

Statement of Points on Review 

To: Elwood H. Seal, Esquire, 

Corporation Counsel of the District of Columbia, 
Counsel for Respondent. 

The parties seeking review of the decision of the Board 
of Tax Appeals for the District of Columbia on the man¬ 
date of the United States Court of Appeals in the above 
cause rely upon the following points on review: 

(1) The District of Columbia erroneously demanded and 
collected from the taxpayers as a business privilege tax for 
the fiscal year ending June 30, 1938, a sum which was de¬ 
termined by assessing non-taxable gross receipts of the 
taxpayers and the taxpayers are entitled to a refund of 
such sum so collected as a tax and penalty. 

(2) The entire gross receipts of the taxpayers should 
have been apportioned into that part derived from com- 



HARRY PANITZ ET AL. VS. DISTRICT OF COLUMBIA. 


13 


mercial activity carried on in the District and that derived 
from activity carried on beyond the District and the Board 
of Tax Appeals for the District of Columbia should have 
ordered a refund of the tax and penalty imposed and col¬ 
lected on the gross receipts which were not derived from 
commercial activity in the District. 

(3) Insofar as Title VI of the Revenue Act of 1937, as 
approved August 17, 1937, may be construed to impose a 
privilege tax on the receipts from business or commercial 
activity carried on outside of the District, it would be un¬ 
constitutional and void, because: 

15 (a) it is beyond the power of Congress, when leg¬ 

islating under the District of Columbia clause, to 
impose a privilege tax on the receipts from such outside 
business or commercial activity; and 

(b) separate and apart from the lack of jurisdiction, the 
tax would be arbitrary and unreasonable in that there would 
be no reasonable relationship between the benefit of the 
privilege and the basis used for determining the tax. 

(4) Title VI, when properly construed and applied to 
these taxpayers, simply imposes a tax upon the exercise 
of the privilege of engaging in commercial activity in the 
District and measures the amount of such tax by the gross 
receipts derived from such commercial activity. 

FRED W. WEITZEL 

NORMAN J. MORRISSON, 
Union Trust Building, 
Washington, D. C. 

MORRIS ROSENBERG, 
Union Trust Building, 
Baltimore, Md. 

Counsel for Petitioners. 

Dated this 17th day of June, 1940. 

Service of the foregoing Statement of Points on Review 
is hereby acknowledged this 17th day of June, 1940. 

ELWOOD H. SEAL (G. S.) 

Corporation Counsel of D. C. 
Washington, D. C. 

Counsel for Respondent. 
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16 Endorsed: Received and Filed Jun 13 1940 Board 
of Tax Appeals for the District of Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 22. 

Harry Panitz and William D. Katzen, co-partners, trading 
as Harry Panitz & Company, Petitioners, 

vs. 

District of Columbia, Respondent. 

Designation of the Record 
To the Clerk of The Board of Tax Appeals: 

You are hereby requested to prepare, certify and trans¬ 
mit to the Clerk of the United States Court of Appeals for 
the District of Columbia, a transcript of the record in the 
abov6 entitled cause, prepared and transmitted as required 
by law and by the rules of said Court, and to include in said 
transcript of record the following documents or certified 
copies thereof, to wit: 

1. The pleadings before the Board of Tax Appeals since 
the first record in this case was transmitted to the Clerk 
of said Court of Appeals as case No. 7294 in said Court of 
Appeals, said first record to be incorporated by reference 
only in the record to be transmitted, and be considered as 
part thereof as though fully set forth at length therein. 

2. Findings of Fact and Opinion of the Board of Tax 
Appeals on the mandate of the said Court of Appeals. 

3. Decision of the Board of Tax Appeals pursuant to 
said mandate. 

4. Petition for Review, with date of filing. 

5. Stipulations as to Testimony, filed with the Board of 
Tax Appeals on May 14, 1940 and on June 8, 1940. 
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17 6. Statement of Points. 

7. This Designation of Record. 

FRED W. WEITZEL 
NORMAN J. MORRISSON, 
Union Trust Building, 
Washington, D. C. 

MORRIS ROSENBERG, 
Union Trust Building, 
Baltimore, Md. 

Counsel for Petitioners. 

Dated this 17th day of June, 1940. 

Service of the foregoing Designation of Record is hereby 
acknowledged this 17th day of June, 1940. 

ELWOOD H. SEAL (G. S.) 
Corporation Counsel of D. C. 
Washington, D. C. 

Counsel for Respondent. 

18 Endorsed: Received and Filed May 14 1940 
Board of Tax Appeals for the District of Columbia 

The United States of America, ss: 

The President of the United States of America 

To the Honorable the Member of the Board of Tax Appeals 
for the District of Columbia. 

(Seal) 

Greeting: 

Whereas, lately in the Board of Tax Appeals for the Dis¬ 
trict of Columbia, before you in a cause between Harry 
Panitz and William D. Katzen, co-partners, trading as 
Harry Panitz and Company, Petitioners, and District of 
Columbia, Respondent, Docket No. 22, wherein the decision 
of the said Board of Tax Appeals entered in said cause on 
the 27th day of October, A. D. 1938, is in the following 
words, viz: 
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HARRY PANITZ ET AL. VS. DISTRICT OF COLUMBIA. 


This proceeding came on to be heard upon a rehearing of 
the motion of the respondent to dismiss this proceeding, and 
upon consideration thereof and of reargument of counsel 
thereon, it is by the Board this 27th day of October, 1938 

Adjudged and Determined, That this proceeding be and 
the same is hereby dismissed. 

JO V. MORGAN 

as by the inspection of the transcript of the record of the 
said Board of Tax Appeals, which was brought into the 
United States Court of Appeals for the District of Colum¬ 
bia by virtue of a petition for review, agreeably to the act 
of Congress in such case made and provided, fully and at 
large appears; 

And Whereas, in the present term of April, in the year 
of our Lord one thousand nine hundred and thirty-nine, the 
said cause came on to be heard before the said Court of 
Appeals on the said transcript of record, and was argued 
by counsel: 

On Consideration Whereof, It is now here ordered, ad¬ 
judged, and decreed by this Court that the decision of the 
said Board of Tax Appeals in this cause be, and the same 
is hereby, reversed with costs, and that the said Petitioners 
recover against the said Respondent, District of Columbia, 
One Hundred Ten Dollars and Fifteen Cents, for their costs 
herein expended and have execution therefor, 

And it is further ordered that this cause be, and it is 
hereby remanded to the said Board of Tax Appeals for fur¬ 
ther proceedings not inconsistent with the opinion of this 
Court. 

April 22, 1940. 

You, Therefore, are hereby Commanded that such fur¬ 
ther proceedings be had in said cause not inconsistent with 
the opinion and judgment of this Court as according to 
right and justice and the laws of the United States ought to 
be had, the said petition for review notwithstanding. 


HARRY PANITZ ET AL. VS. DISTRICT OF COLUMBIA. 
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Witness the Honorable Charles Evans Hughes, Chief 
Justice of the United States, the 13th day of May, in 
19 the year of our Lord one thousand nine hundred and 
forty. 

Received and Filed May 29, 1940 Board of Tax Ap¬ 
peals for the District of Columbia 

s/ JOSEPH W. STEWART 

Clerk of the United States 
Court of Appeals for the Dis¬ 
trict of Columbia. 

Costs of Petitioners: 


Clerk 

$20.50 

Attorney 

5.00 

Print &c 

84.65 


$110.15 


Mandate recalled May 28, 1940 
Mandate reissued May 28,1940 

s/ JOSEPH W. STEWART 

(Seal) Clerk of the United States 

Court of Appeals for the Dis¬ 
trict of Columbia. 

True Copy Test: 

PHYLLIS R. LIBERTI 
Clerk, Board of Tax Appeals, D. C. 

No. 7294 United States Court of Appeals for the District 
of Columbia April Term, 1940 Harry Panitz and William 
D. Katzen, Co-Partners, Trading as Harry Panitz & Com¬ 
pany Petitioners, vs. District of Columbia Mandate 

Endorsed on Cover: No. 7722. Harry Panitz et al. &c., 
Petitioners, vs. District of Columbia. United States Court 
of Appeals for the District of Columbia Filed Jul 23 1940 
Joseph W. Stewart, Clerk. 
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Nature of the Case and the Decision of the Board of Tax 
Appeals for t he District of Columbia. 

This case is before this Court for a second time. On 
the first review the decision of the Board of Tax Appeals, 
dismissing the proceeding for want of jurisdiction, was 
reversed and the case remanded for further proceedings 
not inconsistent with the opinion of this Court (B15-17) .t 
The opinion is reported in 112 Fed. (2d) 39. At the rehear¬ 
ing on the merits, the petitioners claimed a partial refund 

t References designated (B ) are to pages in the Record covering this 
review: references designated (A ) are to pages of the Record covering 
the first review, which is Case No. 7294. The first Record is incorporated 
into the second by reference (B14). 




2 


yj^M ~ 

of the business privilege tax and penalty aggregating 
$703.56 involuntarily paid by them to the Assessor for the 
fiscal year ending June 30, 1938, under Title VI of the Dis¬ 
trict of Columbia Revenue Act of 1937ft on the ground that 
the tax in part was erroneously measured upon receipts de¬ 
rived by the petitioners from commercial activities car¬ 
ried on outside of the District of Columbia. The Board, 
by its decision rendered on May 21, 1940, determined that 
the petitioning taxpayers were not entitled to any refund 
on the ground that no part of the tax and penalties had 
been erroneously collected (B7). 

Jurisdiction. 

This proceeding for a review is prosecuted pursuant to 
the provisions of Section 4 of Title IX of the Revenue Act 
of 1937, as amended by the Act of May 16, 1938, and Rule 
30 of this Court. The petition for review was filed on 
June 13, 1940 (B7), and the transcript of record was filed 
in this Court on July 23, 1940. 

Statement of the Facts. 

There is no dispute or controversy as to the facts, as 
disclosed by the first Record and as supplemented by the 
second Record. 

The petitioners, co-partners, are engaged in the business 
of manufacturing and selling men's clothing at wholesale 
with their place of business in Baltimore, Maryland, and 
have no office, place of business, resident representative, 
telephone or City Directory listing in the District (A23- 
24). Through two or three travelling salesmen, with sam¬ 
ples and pictures of styles, orders were solicited in the 
District and sent to Baltimore for acceptance. Accept¬ 
ance depended upon the credit standing of the customer 
and the amount of material on hand to fill the order. 

tt oO Stat. C73. GSS. As modified by the Act of May 16. 1938. the Statute 
appears in I). C. Code. Supp. V. Title 20. Section 970 et «cq. 
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Orders were also received in Baltimore from the customer 
by telephone, telegram, mail or personal appearance. De¬ 
livery was made by common carrier and payment by the 
mailing of checks by the customer (A24-25). 

The petitioners obtained the necessary license, and filed 
the return required by the Act (A23, 27). On April 28, 
1938, under protest and involuntarily they paid a tax of 
$683.06 and penalties of $20.50 imposed and demanded by 
the Assessor (A27-28). The amount of the tax was de¬ 
termined by assessing the entire amount received by the 
petitioners from their customers in the District during the 
calendar year 1936, amounting to $172,761.79, less the statu¬ 
tory exemption of $2000 (A26). 

The petitioners filed their appeal from the assessment 
with the Board within the time required by Title IX of 
the Revenue Act of 1937, as amended by the Act of May 
16, 1938. 

At the first hearing the Board requested and the peti¬ 
tioners furnished the information showing their selling 
expense and manufacturing costs on the receipts in ques¬ 
tion (A28-29). This information, revised to eliminate cer¬ 
tain minor errors, was reintroduced at the rehearing on 
the merits. It shows that the cost of selling the merchan¬ 
dise in the District was 8 1/10% of the gross receipts and 
that the cost of manufacturing the merchandise (not in¬ 
cluding any portion of the cost of materials used in manu¬ 
facturing) was 37 4/10% of the receipts (B2, 10). Had 
the Board heard the case on the merits at the first hear¬ 
ing, instead of erroneously dismissing the appeal for want 
of jurisdiction, it would have decided, pursuant to its de¬ 
cision in the case of Consolidated Expanded Metals Co. 
vs. D. C ., D. C. BTA Docket No. 2, 67 W. L. R. 149, the case 
of Butler Bros. vs. D. C., 110 Fed. (2d) 266, and in other 
similar cases involving the solicitation of orders by non¬ 
resident manufacturers having no place of business in the 
District, that all of the petitioners’ receipts were not tax- 
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able (Bll), and that a fair and adequate method of ap¬ 
portionment of such receipts would have been the fol¬ 
lowing: 

(a) The selling expense should be allocated to the 
District; 

(b) the manufacturing cost should be allocated to 
Maryland; and 

(c) one-half of the difference between the selling 
and manufacturing costs and the gross receipts should 
be allocated to the District and the remaining one-half 
to Maryland (B2). 

By this formula, which was discarded after January 15, 
1940 (Bll), the date on which this Court decided the case 
of Neild & Sauerhoff vs. D. C., 110 F. (2d) 246, the amount 
of tax and refund would have been as follows: 

Gross receipts. $172,761.79 

Manufacturing cost (37 4/10% 

of the gross receipts). $64,612.90 

Selling cost (8 1/10% of the 
! gross receipts) . 13,993.70 78,606.60 


$ 94,155.19 


Divide by 2—$94,155.19 . $ 47,077.60 

Add back selling cost. 13,993.70 


Gross taxable receipts. $ 61,071.30 

Less exemption . 2,000.00 


Net taxable receipts. $ 59,071.30 

Amount of tax—4/10% of $59,071.30 .. 236.29 

Penalty for payment in April, 1938, for the 
installment of $118.14 due in September, 

1937 (7 months at 1%) . 8.27 
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Penalty for payment in April, 1938, of the 
remaining installment due in March, 

1938 (1 month at 1 %) . 1.18 

Total tax and penalty due on date of 

payment. $ 245.74 

Amount paid under protest. $703.56 

Less total tax and penalty due. 245.74 

Amount of refund. $ 457.82 

By this formula only 34% of the petitioners’ gross re¬ 
ceipts would be taxedf, instead of the entire 100% actually 
taxed by the Assessor. 

But further analysis of the petitioners’ business shows 
that beyond question 81% of such receipts were derived 
from activities carried on outside of the District; namely, 
the purchase of materials and their fabrication at Balti¬ 
more, Maryland (A29). Only the remaining 19% of such 
receipts, therefore, could possibly be attributed to activ¬ 
ity carried on within the District. 

Statement of Points on Review. 

(1) The District erroneously demanded and collected 
from the petitioners as a business privilege tax for the fiscal 
year ending June 30, 1938, a sum which was determined 
by assessing non-taxable gross receipts of the petitioners 
and the petitioners are entitled to a refund of such sum so 
collected as a tax and penalty. 

(2) The entire gross receipts of the petitioners should 
have been apportioned into that part derived from com¬ 
mercial activity carried on in the District and that derived 
from activity carried on beyond the District, and the Board 
should have ordered a refund of the tax and penalty im- 

t The above formula is the same as that adopted by the Commissioners 
of the District of Columbia as Business Privilege Tax Regulation 24(b). 
See infra page 11) of this brief. It was used to apportion gross receipts 
taxable for the next fiscal year ending June 30. 1939. under the later Act of 
May 1G. 1938: D. C. Cotie Supp. V, Title 20. Section 970 et seq. 







6 


posed and collected on the gross receipts which were not 
derived from commercial activity in the District. 

(3) Insofar as Title VI of the Revenue Act of 1937, ap¬ 
proved August 17, 1937, may be construed to impose a 
privilege tax on the receipts from business or commercial 
activity carried on outside of the District, it would be un¬ 
constitutional and void, because: 

(a) it is beyond the power of Congress, when legislating 
under the District of Columbia clause, to impose a 
privilege tax on the receipts from such outside busi¬ 
ness or commercial activity; and 

(b) the tax would be arbitrary and unreasonable in that 
there would be no reasonable relationship between 
the benefit of the privilege and the basis used for 
determining the tax. 

(4) Title VI, when properly construed and applied to 
the petitioners, simply imposes a tax upon the exercise of 
the privilege of engaging in commercial activity in the 
District and measures the amount of such tax by that part 
of the gross receipts derived from such commercial activity. 

The petitioners do not question the correctness of the 
decision of this Court in Neild. & Sauerhoff vs. District of 
Columbia. 110 F. (2d) 246, that Congress under the District 
of Columbia clause is not prohibited from imposing a tax 
for the District which may burden commerce between the 
several States and the District. 

Statute Involved. 

The statute involved is the Act of August 17, 1937, 50 
Stat. 673, 688. The applicable provisions thereof are as 
follows: 

i “Sec. 1 * * * (d) The term ‘business’ shall include 
the carrying on * * * any trade, business * * * or 
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in the District of Columbia each person so engaged 
shall pay * * * for the fiscal year 1937-1938 a tax 
equal to two-fifths of 1 per centum of the gross re¬ 
ceipts in excess of $2,000, derived from such business 
for the calendar year 1936 * * 


Summary of Argument. 

I. The petitioners are denied due process of law by the 
imposition of the business privilege tax on that part 
of their gross receipts which was derived from com¬ 
mercial activities carried on beyond the territorial 
limits of the District of Columbia. 

(a) When legislating under the District of Columbia 
clause, Congress lacks power to impose a privi¬ 
lege tax upon activities carried on beyond the 
territorial limits of the District; 

(b) Such a tax is arbitrary and unreasonable; and 

(c) The decisions in Neild & Sauerhofi vs. D. C. and 
the companion cases decided on the same day 
are not in conflict with the views herein ex¬ 
pressed or inconsistent with the apportionment 
requested by the petitioners. 

II. When the business privilege tax enacted on August 
17, 1937 as Title VI of the Revenue Act of 1937 is prop¬ 
erly construed and applied to the gross receipts of the 
petitioners, who are non-residents carrying on a uni¬ 
tary business, an apportionment is required. 
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ARGUMENT. 

I. 

The Petitioners are Denied Due Process of Law by the 
Imposition of the Business Privilege Tax on that Part of 
their Gross Receipts which was Derived from Commercial 
Activities Carried on Beyond the Territorial Limits of the 
District of Columbia. 

(a) When legislating under the District of Columbia 
clause; Congress lacks power to impose a privilege tax upon 
activities carried on beyond the territorial limits of the 
District. 

In Neild & Sauerhojf vs. D. C. (1940) 110 F. (2d) 246, 
249, 251-52, 255, this Court ruled that (1) the Act in ques¬ 
tion was passed by Congress as a revenue measure under 
the District of Columbia clause of the Federal Constitution, 
Article 1, Section 8, Clause 17, which empowers it to “legis¬ 
late within the District for every purpose of governmentf"; 
(2) the Act “is an exercise of the power of Congress to 
legislate for the District of Columbia and not an exercise 
of its power to regulate commerce"; and (3) the tax is 
upon the privilege of engaging in business or commercial 
activity in the District for a particular year, measured by 
gross receipts from such business or activity for the pre¬ 
ceding calendar year. 

By reason of the territorial limitation implicit in the 
District of Columbia clause, the Act must be confined to 
taxing a privilege enjoyed in the District and not else¬ 
where. 

It must also be admitted that the petitioners were taxed 
only for the solicitation of orders in the District, which 
were sent to Baltimore for approval or rejection and not 
for making sales. Solicitation, the only act carried on in 
the District, may or may not result in a sale and when it 
did, the sale, of course, was not made in the District but in 

t Italics ours unless otherwise indicated. 
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Maryland. Compania General vs. Collector 0 / Internal 
Revenue (1929) 279 U. S. 306, 309. By measuring the tax 
upon all of the petitioners’ receipts from sales actually 
made in Maryland to their customers in the District, it is 
obvious that the tax was imposed upon receipts derived 
from a series of activities, all but one of which took place 
beyond the District. 

Therefore, the sole constitutional question involved is 
whether all the receipts from an integrated or unitary busi¬ 
ness, part of which is carried on within the District and 
part without, may be included in measuring the tax. 

This question has recently been decided by the Supreme 
Court in the case of James vs. Dravo Contracting Co. 
(1937 ) 302 U. S. 134, which involved the West Virginia 
privilege tax, measured upon gross receipts from business 
done within the State, a tax similar to that now under con¬ 
sideration. There the taxpayer, a Pennsylvania corpora¬ 
tion, erected certain locks and dams in West Virginia under 
several construction contracts, and for the act of installa¬ 
tion the State imposed its tax upon the gross amount re¬ 
ceived under the contracts, which would have been done 
under the Board’s ruling in this case had the contractor 
in question performed a similar job in the District during 
the taxable year. The principal difference is that here all 
of the merchandise of the petitioners was fabricated in 
Maryland, whereas in the James case only a large part of 
the materials had been fabricated in Pennsylvania. In 
holding that the State of West Virginia had no jurisdiction 
to impose a privilege tax upon activities carried on beyond 
its borders, the Court said (pp. 139-140): 

“A large part of respondent’s (the taxpayer’s) work 
was performed at its plant at Pittsburgh * * * re¬ 
spondent purchased outside the State of West Virginia 
materials used in the manufacture of the roller gates, 
lock gates, cranes, substructure racks and spur rims, 
structural steel, patterns, hoisting mechanism and 
equipment * * * and fabricated the same at its Pitts- 
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burgh plant. The roller gates and the appurtenant 
equipment were preassembled at respondent’s shops 
at Pittsburgh and were there inspected and tested 
* * *. The materials and equipment fabricated at 
Pittsburgh were there stored until time for delivery, 
and the appropriate units as prepared for shipment 
were then transported by respondent to the designated 
sites in West Virginia and there installed * * *. 

“It is clear that West Virginia had no jurisdiction to 
lay a tax upon respondent with respect to this work 
done in Pennsylvania. As to the material and equip¬ 
ment there fabricated, the business and activities of 
respondent in West Virginia consisted of the installa¬ 
tion at the respective sites within that State and an 
apportionment would in any event be necessary to 
limit the tax accordingly. Hans Rees' Sons vs. North 
Carolina , 283 U. S. 123 * * 

The entire tax was not declared invalid but the case was 
reminded for further proceedings in conformity with the 
opinibn, so that an apportionment could be made. The 
general power to tax was upheld, but the taxing formula, 
as applied, was successfully challenged on constitutional 
grounds. 

This decision, which squarely determines the question 
now before the Court, is grounded on the doctrine that the 
imposition of a tax, where jurisdiction is lacking, is con¬ 
trary to due process of law. The doctrine is not new. It 
became a definite ground of decision in 1903f, and in 1905 
was fully expounded in Union Refrigerator Co. vs. Ky., 199 
U. S. 194. It was applied in Hans Rees' Sons vs. North 
Carolina (1931) 283 U. S. 123, to effect a readjustment of 
the North Carolina privilege tax on income from business 
done in that State, when it used a taxing formula which 
assessed income derived from out-of-the-State activity of a 
unitary business. For an excellent discussion of the de¬ 
velopment of the doctrine, see Merrill “Jurisdiction To Tax 
—Another Word.” (1935) 44 Yale Law Journal 582, 584- 
86 . 


•? Louisville d- Jeffersonville Ferry Co. vs. Ky., 1SS U. S. 385. 
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When exercising taxing power under the District of 
Columbia clause, Congress is subject to the due process 
provisions of the 5th Amendment, Neild & Sauerhoff vs. 
D. C., supra, 110 F. (2d) 249, 253, 258, just as it is when 
exercising its other great substantive powers of war, bank¬ 
ruptcy, regulating commerce and excluding aliens. See 
Louisville Joint Stock Land Bank vs. Radford (1935) 295 
U. S. 555, 589, Note 19. 

Due to the inherent territorial limitation upon Congress 
when legislating under the District of Columbia clause, it 
would be just as unreasonable for it, under the due process 
provisions of the 5th Amendment, as it would be for a 
State, under the identical provisions of the 14th Amend¬ 
ment, to impose such a tax. In both instances, the vice is 
the same. To paraphrase Mr. Justice Stone in Curry vs. 
McCanless (1939) 307 U. S. 357, 370, the due process of law 
clause of each Amendment is directed at the protection of 
the individual, and he is entitled to its immunity as much 
against the National Government as against the State. 

Where jurisdiction to tax is lacking, “taxation”, said the 
Supreme Court in Union Refrigerator Transit Co. vs. Ken¬ 
tucky (1905) 199 U. S. 194, 202, “partakes rather of the 
nature of an extortion than a tax, and has been repeatedly 
held by this Court beyond the power of the legislature, 
and the taking of property without due process of law.” 

The decisions in U. S. vs. Bennett (1914) 232 U. S. 299, 
Cook vs. Tait (1924) 265 U. S. 47, and Burnet vs. Brooks 
(1933) 288 U. S. 378, upholding Federal taxes of a type that 
a State could not validly impose, do not enlarge the juris¬ 
diction of Congress in the instant case. In the first of 
these cases, it was held that Congress had the power to 
impose an excise tax on the use abroad by a resident Amer¬ 
ican citizen of a foreign-built yacht which had a permanent 
situs abroad. In the second it was held to have the power 
to tax the income of a non-resident citizen from properties 
abroad. In the third, a Federal Estate Tax was upheld on 
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securities and a bank deposit located in New York, the 
property of a non-resident alien decedent. In these cases 
Congress exercised a jurisdiction to tax based on United 
States citizenship or upon policies of international law 
(see Editorial Note (1935) 47 Harvard Law Review 307), 
a different and much broader jurisdiction than it is per¬ 
mitted to exercise under the District of Columbia clause. 

Under this clause, for the reasons given, it may not con¬ 
stitutionally impose a privilege tax upon activities carried 
on beyond the territorial limits of the District. 

( b ) Such a tax is arbitrary and unreasonable. 

Where an integrated or unitary business is involved, the 
Supreme Court has recognized the difficulty of determin¬ 
ing a business privilege tax measured by income or gross 
receipts. Where the income or receipts are derived from 
activities within and without the taxing jurisdiction, exact 
computation of the privilege tax is not easy. Nevertheless, 
the composition of the taxpayer’s business may not be dis¬ 
regarded. 

In Hans Rees' Sons vs. North Carolina, 283 U. S. 123, 
supra, the Court, speaking through Mr. Justice Hughes, 
said (p. 133): 

“ * * * But the fact that the corporate enterprise is 
a unitary one, in the sense that the ultimate gain is 
derived from the entire business, does not mean that 
for the purpose of taxation the activities which are 
conducted in different jurisdictions are to be regarded 
as ‘component parts of a single unit’ so that the entire 
net income may be taxed in one State regardless of the 
extent to which it may be derived from the conduct 
of the enterprise in another State.” 

In laying down this rule the Court considered and re¬ 
jected the argument suggested in the Board’s opinion (B6) 
that the receipts of a unitary business need not be split into 
its component parts for the purpose of measuring the tax. 
It ruled that to use a yardstick which taxed a substantially 
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greater portion of the income of a unitary business than 
could be attributed to intrastate activities would be arbi¬ 
trary and unreasonable and the case was remanded for a 
proper apportionment. 

Six years later the Supreme Court applied the principle 
of the Hans Rees’ Sons case in James vs. Dravo Contracting 
Co., 302 U. S. 134, supra, where, as already pointed out, a 
privilege tax measured upon the gross receipts of a unitary 
business was sent back for proper apportionment. 

In both of these cases the general power to tax was con¬ 
ceded, yet in each of them the tax as originally imposed 
was arbitrary and unreasonable because it levied an exac¬ 
tion upon activities foreign to the privilege that was taxed. 

In the Hans Rees’ Sons case an assessment of 80 % of the 
income, where it was shown that only 17% thereof was due 
to activity within the State, was declared arbitrary and 
unreasonable. In the case at bar, the tax was upon 100% 
of the gross receipts, whereas at best only 19% thereof can 
possibly be attributed to activity carried on within the 
District (A29). For this reason the tax against these pe¬ 
titioners is arbitrary and unreasonable and therefore con¬ 
trary to the due process clause of the Fifth Amendment, 
to which the Act in question is subject. Neild & Sauerhoff 
vs. D. C., supra, 110 Fed. (2d) 246, 253. 

Once the tainted part of the tax is cut off, there is no 
longer an illegal exaction. But as to the branded part, 
though levied under a valid Act of Congress, the constitu¬ 
tional prohibition of the Fifth Amendment is applied with 
full vigor. Nichols vs. Coolidge (1927 ) 274 U. S. 531, 542. 

(c) The decisions in Neild & Sauerhoff vs. D. C. and the 
companion cases decided on the same day are not in con¬ 
flict with the views herein expressed or inconsistent with 
the apportionment requested by the petitioners. 


In Neild & Sauerhoff vs. D. C., supra, this Court merely 
held that the privilege tax in question was not objection- 
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able even if it burdened commerce in a way forbidden the 
States under the Commerce Clause. With particular ref¬ 
erence to the petitioners’ business, the decision means that 
Congress may impose a privilege tax for soliciting orders 
subject to confirmation outside of the District, even though 
a State may not do so by reason of the Commerce Clause. 
Chaney Bros. Co. vs. Mass. (1918) 246 U. S. 147, 152-154. 
The question here considered, one of proper measurement 
of the tax for engaging in the sole act of solicitation, was 
neither raised nor discussed in the Neild case. 

Irt fact, counsel for the District conceded in their brief 
and in argument that an apportionment was proper in 
cases like the one at bar (B4). At that time the District 
did not dispute the Board's ruling that an apportionment 
was necessary on constitutional grounds where it is shown 
by proof that part of the gross receipts was derived from 
activities having no taxable situs in the District. See Con¬ 
solidated Expanded Metals Companies vs. D. C., D. C. BTA 
Docket No. 2, 67 W. L. R. 149. Furthermore, after 
proper proof an apportionment was granted in the case of 
Butler Brothers vs. D. C. (1940) 110 Fed. (2d) 266, without 
objection by the District, or by this Court, which, under 
Section 4(a) of Title IX of the Act of May 16, 1938f, could 
have condemned it had it been improperly granted. 

The fundamental difference between the Butler Brothers 
case and the case at bar on one hand and the cases of Neild 
& Sauerhcff vs. D. C. } General Electric Supply Corp. vs. 
D. C., 110 Fed. (2d) 261, General Electnc Co. vs. D. C., 
110 Fed. (2d) 262, and Colgate Palmolive Peet Co. vs. 
D. C., 110 Fed. (2d) 264, on the other, is one of proof. In 
none of the second group of cases did the taxpayers present 
evidence to show that an appreciable portion of their gross 
receipts was not attributable to activities carried on in the 

t Section 4(a) provides for the review of decisions by this Court and 
reads in part as follows: ** * * * Upon such review the court shall have 
the power to affirm, or if the decision of the Board is not in accordance 
with the law. to modify or reverse the decision of the Board, with or with¬ 
out remanding the ease for hearing, as justice may require. * • *" 
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District. In fact an apportionment was not claimed by any 
of them. They fought the tax on the grounds mentioned 
in Neild & Sauerhoff vs. D. C. and even went so far as to 
deny the propriety of an apportionment. 

Under these circumstances this Court was not called 
upon to decide the question of apportionment and if it had 
taken upon itself to decide that issue it would have been 
compelled to reach the conclusion that no apportionment 
should have been made in those cases because the tax¬ 
payers in question had not sustained the burden of proof 
required of them. 

To be entitled to an apportionment the taxpayer must 
show that a sizable portion of his gross receipts is not at¬ 
tributable to his activities in the District. 

This proof has been furnished by the petitioners (A28- 
29, BIO-11) and the Board admits that from the evidence 
introduced it can compute an apportionment, if the peti¬ 
tioners are entitled to one (B3). 

Similar proof was given in the Butler Brothers case. It 
w'as also furnished in the James case, 302 U. S. 134, supra, 
and in the Hans Rees’ Sons case, 283 U. S. 123, supra. In 
the latter case the Supreme Court drew the same distinc¬ 
tion that we now draw in distinguishing two earlier cases, 
Underwood Typewriter Co. vs. Chamberlain (1920) 254 
U. S. 113 and Bass, Ratcliff & Gretton vs. State Tax Com¬ 
mission (1924) 266 U. S. 271, in which the tax imposed was 
sustained. 

To show the difference it requoted at page 130 of the 
Hans Rees’ Sons case the passage from the Underwood case 
which was also quoted in the Bass, Ratcliff & Gretton 
case: 

“The plaintiff's argument * * * carries the burden 
of showing that 47 per cent of its net income is not 
reasonably attributable, for purposes of taxation, to 
the manufacture of products from the sale of which 
80 per cent of its gross earnings was derived * * *. 

The corporation has not even attempted to show this; 
* * * »» 
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If then said (pp. 132-133 of WU. & ' f 'J 

“* * * Evidence which wayfound to be lacking in 
the Underwood Typewriter Co. and Bass, Ratcliff & 
Gretton cases is present here. These decisions are not 
authority for the conclusion that where a corporation 
i manufactures in one state and sells in another, the 
net profits of the entire transaction, as a unitary enter¬ 
prise, may be attributed, regardless of evidence, to 
either state. In the Underwood Typewriter Co. case, 
it was not decided that the entire net profits of the 
total business were to be allocated to Connecticut 
because that was the place of manufacture, or, in the 
Bass, Ratcliff & Gretton case, that the entire net prof- 
i its were to be allocated to New York because that was 
the place where sales were made. In both instances, 
a method of apportionment was involved which, as 
i was said in the Underwood Typewriter Co. case, ‘for 
all that appears in the record, reached, and was meant 
to reach, only the profits earned within the state.’ The 
difficulty with the evidence offered in the Underwood 
Typewriter Co. case was that it failed to establish that 
i the amount of net income with which the corporation 
was charged in Connecticut under the method adopted 
was not reasonably attributable to the processes con¬ 
ducted within the borders of that state; and in the 
Bass, Ratcliff & Gretton case the court found a similar 
defect in proof with respect to the transactions in 
New York.” 


The Court found that the North Carolina tax had been 
set too high and declared that an analysis of the company’s 
business amounted to more than a “negligible criticism” 
of the practical impossibility of mathematical exactness in 
tax apportionment. 

By the proof in evidence the petitioners in the case at 
bar have sustained their contention of unfairness and are 
therefore entitled to the apportionment, whereas the tax¬ 
payers in Neild & Sauerhoff and the other companion cases 
decided on the same day did not claim an unfairness that 
could be remedied by an apportionment and more impor- 
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tant still did not offer proof to show that taxing 100% of 
their gross receipts was more than the District should ex¬ 
act, for purposes of taxation, from the activities carried 
on by them in the District. 

II. 

When the Business Privilege Tax Enacted on August 
17, 1937 as Title VI of the Revenue Act of 1937 is Properly 
Construed and Applied to the Gross Receipts of the Peti¬ 
tioners, who are Non-Residents Carrying on a Unitary 
Business, an Apportionment is Required. 

If our construction of the statute is adopted, the consti¬ 
tutional questions heretofore considered will not arise. 

In view’ of the clear provisions of Section 5t and this 
Court's pronouncement that the Act's ‘‘provisions can have 
no application independent of the appellants’ (taxpayers’) 
enjoyment of the privilege of engaging in business in the 
District during the year 1937-1938'', Neild case, supra. 110 
Fed. (2d) 255, it must be conceded that the Act merely 
imposed a tax on the privilege of engaging in business or 
commercial activity in the District, not elsewhere. 

Section 5 provides that each person engaged in busi¬ 
ness shall for the fiscal year 1937-1938 pay “a tax equal 
to tw’o-fifths of 1 per centum of the gross receipts in ex¬ 
cess of $2,000 derived from such business for the calendar 
year 1936”. Business is defined by Section 1 (d) to in¬ 
clude the term as ordinarily used or “any commercial 
activity” carried on in the District. See Consolidated Ex¬ 
panded Metals Companies v. D. C., supra (1938) 67 W. L. 
R. 149, 150. 

Receipts of the petitioners derived from “such business” 
could only mean receipts that arose from the single act 
of soliciting orders which was the only activity carried on 
by them in the District. Receipts from such business 
would not include receipts derived from their manufac¬ 
turing activities carried on in Maryland. Consequently, 


y .')0 Star. OSS. ooo. 
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if the plain meaning of the statute is carried out it becomes 
necessary to split up their entire gross receipts of $172,- 
761.79 into those derived from activities carried on in the 
District and those derived from activities carried on else¬ 
where. 

It is not necessary that the apportionment be provided 
for in the Act. In neither the Hans Rees’ Sons case, 283 
U. S. 123, supra, nor the Janies case, 302 U. S. 134, supra, 
did the statute specifically provide for the required appor¬ 
tionment. Nevertheless each was remanded so that a 
proper apportionment could be made. 

Moreover the later legislation on the subject supports 
this construction. The tax was renewed by the Act of 
May 16, 1938; D. C. Code, Supp. V, Title 20, sec. 970 et 
seq. Section 5 of Title VI of the new Act likewise required 
each person engaged in business within the statutory defi¬ 
nition of that term to pay “a tax measured upon gross 
receipts in excess of $2,000 derived from such business”. 
In other words the former tax measurement was adopted 
without Bat a y, ^ TTT nntunbrrrd 18 

added which read as follows: 

i ‘‘Sec. 18. The proper apportionment and allocation 
i of gross receipts with respect to sources within and 
without the District may be determined by processes 
! or formulas of general apportionment under rules and 
regulations prescribed by the Commissioners.” 

It should be noted that the new section with its very 
broad language does not set up a new standard of tax 
measurement. This is especially true when it is read to¬ 
gether with new Section 5. It merely amplifies what was 
said in Section 5 and in a sense is simply a declaratory 
provision. In other words Congress recognized that an 
apportionment was required in some cases to administer 
Section 5 of the new Act properly and in very general 
terms directed the Commissioners to carry out that in- 



19 


tent. We therefore conclude that Section 18 is no more 
than a clarifying provision incorporated to eliminate any 
possible question as to the right of an apportionment un¬ 
der Section 5. 

Pursuant to the Act of May 16, 1938, the Commissioners 
on July 8, 1938 amended their regulations for the Title 
VI tax by adding thereto new Section 24. This regula¬ 
tion is quite long and is divided into six subsections and 
we quote only subsection (b): 

“(b) Persons having no office or place of business in 
the District, but who engage in business through an 
employee, agent or other representative who solicits 
business therein, shall report the entire gross receipts 
from the business resulting from such solicitation. 
That portion of the gross receipts representing sell¬ 
ing expenses (including advertising expenses, etc.; 
and where delivery is made within the District that 
portion of the receipts representing delivery expense 
shall be considered a part of the selling cost) shall 
be allocated to the District; where the seller is also 
the manufacturer of the goods sold, that portion of 
the gross receipts representing cost of manufacturing 
or processing (but not including any portion of the 
cost of articles or materials used in the manufactur¬ 
ing or processing) shall be allocated to the place where 
such manufacturing or processing takes place; one- 
half of the receipts remaining after deduction of the 
selling and manufacturing costs shall be allocated to 
the District and added to the selling cost, upon which 
total figure the amount of tax due shall be computed. 
Where the taxpayer is not engaged in the business of 
manufacturing or processing the articles sold in the 
District, the portion of gross receipts upon which the 
tax is to be measured shall be determined by adding 
that portion of the gross receipts representing selling 
expense to one-half the gross receipts remaining after 
deducting the selling expenses.”! 

tThe allocation on pages 4-r» of this brief was made pursuant to the 
provisions of the above subsection. 
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The methods set up for determining an apportionment 
or allocation of gross receipts in proper cases were de¬ 
signed by the Commissioners in accordance with their own 
sense of fairness. These formulas do not appear in the 
new Act itself, and they add strength to the view that 
Section 18, under which they were promulgated, merely 
clarified the law. Otherwise a more definite standard 
should have been incorporated in the statute. See Pan¬ 
ama Ref. Co. v. Ryan (1935), 293 U. S. 388, 421, 429-430; 
Schechter v. U. S. (1935), 295 U. S. 495, 529-532. 

Though not conclusive, both the subsequent clarifying 
legislation and the administrative practice of apportion¬ 
ing receipts before the decision in Neild & Sauerhoff v. 
D. C. (Bll-12), are aids in construing Section 5 of the 
original Act. Sheaffer Pen Co. v. Lucas (1930), 41 Fed. 
(2d) 117, 119, 59 App. D. C. 323, 325; Wilbur v. Texas Co. 
(1930) 40 Fed. (2d) 787, 789, 59 App. D. C. 275, 277; King 
v. D. C. (1922) 277 Fed. 562, 565, 51 App. D. C. 160, 162. 

These aids of interpretation support our construction 
of the original Act, which, we believe, apart from extrinsic 
aid, clearly requires the apportionment of gross receipts 
in the case at bar. 


CONCLUSION. 

The decision of the Board should be reversed and the 
case remanded for tax readjustment. 

Respectfully submitted, 

Fred W. Weitzel, 

Norman J. Morrisson, 
Morris Rosenberg, 

Counsel for Petitioners. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


October Term. 1940 
No. 7722 


HARRY PANITZ and WILLIAM I). KATZEN. trading as 
HARRY PANITZ <fc COMPANY. 


Petitioners . 
vs. 

DISTRICT OF COLUMBIA. 

Respondent. 


BRIEF ON BEHALF OF THE RESPONDENT 
STATEMENT OF THE CASE 

The petition filed with the Board of Tax Appeals in this 
proceeding claims refund of the entire amount of business 
privilege taxes paid to the District by the petitioners for the 
fiscal year ended June 30, 193S. The petition alleges that 
the business of the petitioners in the District of Columbia 
during the period in question was “solely interstate in char¬ 
acter” and that “the said tax and assessment are improper, 
illegal and unconstitutional under the decision of the United 
States District Court of the District of Columbia in the case 
of District Grocery Stores, Incorporated v. District of Colum¬ 
bia, decided on July 21, 1938” (24 F. Supp. 447) (R. 2). 
The proceeding was dismissed by the Board for lack of jur- 

1 



isdiction, from which decision appeal was taken to this Court 
(Case Xo. 7294). Petitions alleging similar grounds for a re¬ 
fund of business privilege taxes filed by the General Electric 
Company, the General Electric Supply Corporation, and Col- 
gate-Palmolive-Peet Company were also dismissed by the 
Board for lack of jurisdiction and appeals from such decisions 
were likewise taken to this Court. In each of the latter cases 
the petitioners briefed and argued both jurisdictional and 
substantive questions, and in the decisions in such cases, this 
Court took the view that since the substantive question 
argued—the constitutionality of Title VI as applied to inter¬ 
state commerce—had been decided adversely to the taxpayer 

in Neild & Sauerhofi v. District of Columbia, -App. D. C. 

——, 110 F. (2d) 246. the jurisdictional question need not 
be considered. In the instant case, only the jurisdictional 
question was briefed and argued. Inquiry was made by the 
Court as to whether counsel for these petitioners wished to 
argue the question of the constitutionality of the business 
privilege tax act in the event that the Court should conclude 
that the Board of Tax Appeals erred in dismissing the peti¬ 
tion for lack of jurisdiction. In response to such letter, counsel 
for petitioners, by letter dated February 21, 1940, advised the 
Clerk of this Court in the negative. 

On April 22, 1940, this Court decided that the order of the 
Board dismissing the petitioners’ claim for refund was erron¬ 
eous, and the cause was reversed and remanded for decision 
on the merits of the claim (112 F. (2d) 39). In accordance 
with the mandate of this Court, the Board decided that under 
the decisions of this Court in Neild & Sauerhofi v. District of 
Columbia, supra, General Electric Co. v. District of Columbia, 

—— App. D. C. -, 110 F. (2d) 261; General Electric 

Supply Corp. v. District of Columbia, -App. D. C.-, 

110 F. (2d) 262; Colgate-Palmolive-Peet Co. v. District of 
Columbia, -App. D. C.-. 110 F. (2d) 264, apportion¬ 

ment of the gross receipts of the petitioners is not permissible 
and that the business privilege tax measured upon the gross 



3 


receipts of the petitioners from sales in the District is valid 
(R. 1-6). 

Petitioners now claim that use of their gross receipts from 
sales in the District during the calendar year 1936 as a measure 
of their tax for the privilege of engaging in business in the 
District during the fiscal year ended June 30, 1938, is a viola¬ 
tion of due process. 


ARGUMENT 

The business privilege tax measured upon petitioners’ gross re¬ 
ceipts from sales in the District of Columbia during the calendar 

year 1936 is valid. 

In support of the argument that the business privilege 
tax should be measured upon only a portion of their receipts 
from sales in the District of Columbia, petitioners rely upon 
the following decisions: Hans Rees’ Sons v. North Carolina, 
283 U. S. 123. 51 S. Ct. 385; James v. Dravo Contracting Co., 

302 U. S. 134; Butler Brothers v. District of Columbia, - 

App. D. C.-, 110 F. (2d) 266, and Consolidated Expanded 

Metals Cos. v. District of Columbia, D. C. B. T. A. Docket No. 
4, 67 W.L.R. 149. However, these cases are of no assistance in 
determining the questions here involved for the following 
reasons: 

There would seem to be no question that the decision of the 
Board of Tax Appeals in the Consolidated Expanded Metals 
case was overruled by this Court in the Neild, Colgate, and 
General Electric cases. The Board, in concluding that its 
decisions granting apportionment of gross receipts under the 
1938 business privilege tax law were incorrect, states: 

‘“The opinions of the Court of Appeals in the four 
cases just mentioned, as stated above, held that the 
business privilege tax in those cases were valid. All 
of them were measured upon gross receipts growing 
out of unitary business without any apportionment 
The Board does not believe that the Court of Appeals 
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1 would have sustained the taxes in those cases if the 
Court was of the opinion that apportionment was 
1 necessary. The only conclusion to which the Board 
can come is that its former ruling, notably in Con- 
* solidated Expanded Metals Companies case, supra, 
was incorrect, * * 

The propriety of the Board’s action in apportioning the 
gross receipts of Butler Brothers was not questioned by the 
District, and the decision of this Court in that case did not 
deal with the question of apportionment. 

The gross receipts involved in the Dravo case were not de¬ 
rived from the sale of personal property, as in the instant 
case, but were received under a construction contract, the 
performance of which took place partly in West Virginia and 
partly in Pennsylvania. The District has never claimed the 
right to measure the business privilege tax upon receipts from 
a construction contract which was performed without the Dis¬ 
trict. However, determination of the reasonableness of a 
business privilege tax measured upon receipts from a con¬ 
struction contract would not be decisive of the reasonable¬ 
ness of a privilege tax measured upon gross receipts from sales 
in the District. 

The Hans Rees case involved a tax upon net income from 
business of the corporation carried on in the State of North 
Carolina. The method to be used in measuring the value 
of the privilege of engaging in business is not limited by the 
constitutional provisions restricting the right to impose taxes 
upon net income. See Atlantic Refining Co. v. Virginia, 302 
U. S. 22. Furthermore, even if the taxes here involved were 
subject to the same constitutional limitations as the taxes 
considered in the Hans Rees case, the petitioners here would 
be entitled to no refund. The Supreme Court in the Hans 
Rees case merely held that there was no reasonable relation 
between income of the corporation from its business in North 
Carolina and that portion of its entire net income determined 
by the proportion which the aggregate value of specified 
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classes of the assets of the corporation within the state bears 
to the aggregate value of all such classes of assets wherever 
located. The business privilege tax here involved was meas¬ 
ured upon only that portion of the petitioners’ gross receipts 
derived from sales in the District of Columbia. There is no 
suggestion in the Hans Rees case, or in any other case cited 
by petitioners, indicating that there would be any question 
regarding the validity of a tax based upon the proportion of 
ascertained net income determined by the proportion of sales 
within the taxing jurisdiction to the entire sales of the tax¬ 
payer. Indeed, this would appear to be the most reasonable 
method of allocating net income; and certainly, if it is a 
reasonable basis for allocating net income, no objection can 
be made to the use of a similar method in determining that 
portion of the gross receipts of the taxpayer which should be 
used as a measure for business privilege taxes. 

In attempting to draw an analogy between the basis used 
by North Carolina in computing the income tax in the Hans 
Rees case and the basis used by the District in computing the 
business privilege tax assessed against the petitioners in the 
instant case, counsel for petitioners, on page 13 of their brief, 
state that “In the case at bar. the tax was upon 100% of the 
gross receipts, whereas at best only 19% thereof can possibly 
be attributed to activity carried on within the District,” 
whereas, in the Hans Rees case, the tax was assessed upon 
S0% of the income where it was shown that only 17% of the 
corporation’s income resulted from business in North Caro¬ 
lina. The attempted analogy is misleading for the reason that 
the reference to “100%” of petitioners’ gross receipts relates 
only to the gross receipts of the petitioners from sales in the 
District while the percentages used in connection with the 
Hans Rees tax relate to the corporation’s entire income from 
all sources. The record does not disclose the total gross re¬ 
ceipts of the petitioners for the period here in question, and 
the entire gross receipts of the petitioners were not consid¬ 
ered in computing the business privilege tax. The business 
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privilege tax was measured upon only that portion of peti¬ 
tioners’ gross receipts directly related to its sales in the District. 
In the Hans Rees case, the facts showed that 17% of the entire 
income of the corporation was derived from its business in 
North Carolina and the Supreme Court held that the basis 
for taxation should have some reasonable relation to that 
proportion of its entire net income. 

1 Petitioners’ argument respecting apportionment loses sight 
of the fact that neither in the instant case nor the Colgate, 
General Electric . or other cases where taxpayers are located 
or have offices without the District, was the business privilege 
tax measured upon the entire receipts of such taxpayers; in 
all such cases the tax was measured only upon receipts from 
District sales, that is, the receipts of the taxpayer were ap¬ 
portioned. If any additional apportionment was required, this 
Court would have remanded the Colgate and General Electric 
cases just as the Supreme Court remanded the case of J. D. 
Adams Mfg. Co. v. Storen, 304 U. S. 307. 

Business or commercial activity in the District is the subject 
of the business privilege tax and gross receipts from District 
s&les is the measure of the tax. The petitioners here engaged 
in business in the District during the taxable period, and the 
t&x measured upon their gross receipts from sales in the Dis¬ 
trict during the calendar year 1936 is clearly valid. 

Neild & Sauer ho ff v. District of Columbia, supra; 

General Electric Co. v. District of Columbia, supra; 

General Electric Supply Corp. v. District of Columbia, 
supra; 

Western Livestock v. Bureau of Revenue, 303 U.S. 250; 

Bass, Etc. Ltd. v. Tax Comm., 266 U.S. 271; 

American Mfg. Co. v. St. Louis, 250 U.S. 459. 

Constitutional objections to state taxes measured upon gross 
receipts from transactions both within and without the taxing 
state have been sustained under Clause 3, Section 8, Article 
I, of the Constitution, the provisions of which are not a limi¬ 
tation upon the powers of Congress in legislating for the Dis- 


trict of Columbia. There appears to be no constitutional 
objection to the state wherein sales are made imposing a tax 
upon the receipts from such sales even where the sales are 
the subject of the tax. 

McGoldrick v. Bervnnd-White Co., 309 U.S. 33. 

McGoldrick v. Felt & Tarrant Co., 309 U.S. 70. 

CONCLUSION 

For the reasons stated above, it is respectfully submitted 
that the decision of the Board of Tax Appeals was correct and 
should be affirmed. 

Vernon E. West, 

Acting Corporation Counsel, D. C., 
Glenn Simmon, 

Assistant Corporation Counsel, D. C., 
Attorneys for the Respondent. 



